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Summary:

This article addresses the topic of arbitrator impartiality as one of the
tundamental pillars for ensuring the effectiveness and integrity of the arbitration
system, especially under Moroccan Law No. 95.17 concerning Arbitration and
Conventional Mediation. The article's content suggests that arbitration, as an
alternative dispute resolution mechanism, fundamentally relies on the person of
the arbitrator who manages and decides the dispute, making their impartiality and
independence an indispensable condition for achieving the desired justice. The
topic is discussed across two main points:

1. Theoretical Foundation of the Principle of Arbitrator Impartiality

The article distinguishes between the concepts of independence and
impartiality. Independence is an objective quality related to the arbitrator's
external status and their lack of subordination to any of the parties, while
impartiality is a subjective mental and psychological state, meaning the absence of
any psychological or mental inclination or bias by the arbitrator for or against any

of the parties to the dispute.
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The article points out that the selection of an arbitrator by each party raises
the issue of potential bias, as the chosen arbitrator might perceive themselves as an
agent for the party who selected them. To overcome this issue, the article
emphasizes that the arbitrator, even if selected by one party, is not considered a
lawyer or advocate for that party's viewpoint. Instead, they must separate their role
as a selected individual from their duty of impartiality and independence,
especially when the arbitral tribunal consists of three arbitrators, where the role of
the third arbitrator (the president) is decisive given the potential bias of the other
arbitrators towards the parties who selected them.

2. Legal Guarantees for Impartiality in Law 95.17

The Moroccan legislator, in Law 95.17, has established procedural and legal
guarantees to reinforce the principle of impartiality, the most important of which
are:

. Duty of Disclosure: The law (Article 30) mandates that the
arbitrator must  disclose in writing, upon accepting the mandate, any
circumstances that could raise doubts about their independence or impartiality.
This duty is considered a fundamental guarantee aimed at providing the parties
with a clear picture before the proceedings begin.

. Challenge (Recusal): The law grants any party the right to request
the challenge of an arbitrator if circumstances arise that raise serious doubts about
their impartiality or independence. The challenge request is submitted to the
arbitral tribunal itself or to the competent court, as stipulated by the law.

. Procedural Equality: The arbitrator must ensure equal opportunities
for the parties to present their defenses, requests, and evidence, and must treat

them equally without preference or discrimination.
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. Integrity in Session Management: The arbitrator's management of the

arbitration proceedings must be fair and transparent, free from any external
influence or personal interest.

Keywords: Arbitration — Arbitrator — Impartiality of the arbitrator —
Guarantees — Effectiveness — Procedural integrity — Impartiality — Independence —

Disclosure — Recusal.
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